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1.0 INTRODUCTION

1.1 Being the only legal practitioner in this panel, I will only address customary

law, existing law and issues that arise in the role of the rule of law in wildlife

conservation.

1.2 I will therefore reserve my comments on the archaic position of the

Fisheries Act and it's band aid use for deep sea fishing and its related

legislation the Marine Spaces Act.

1.3 Suffice for me to say that the Law of the Sea Convention provides guiding

principles in sustainable harvest of regional stock within Fiji's economic

zone. Even with the cautioning approach of the Rio principle there is not

much there for Fiji to harm regional stock as only about 1% of that stock

ranges through Fiji.

1A I have left comments in this area to the Honourable Minister for Fisheries as

Fiji has a Tuna Management Plan that fosters sustainable harvesting

through the adoption of the cautionary approach.

1.5 Nevertheless that Management Plan has limitation as far as wildlife is

concerned because it only audits and enforces sustainable harvesting

through the medium of licensing and tracking devises on licensed boats.

1.6 No doubt our other two panelists from organizations that deal with

regional and global issues on wildlife will have much to say on the reasons

for conservation and the dangers that we are in today. Not wanting to

be a prophet of doom, 1 nevertheless reiterate the question posed by Julia

Whitty in her article "Animal Extinction - the Greatest Threat to Mankind"

(30 April, 2007) when she made the bland statement "By the end of the

Century half of all species will be extinct."



1.7 She then asks the question "Does it matter?" That is a moral question for

some, a commercial one for others, a rhetorical question for

Conservationists and a curse for commercial exploiters but I answer it from

a legal perspective divisible into the Customary Law Era, the Fiduciary

Crown Law Era, the State Law Era and the Future Era.

2.0 CUSTOMARY LAW ERA

2.1 Section 186 of the 1997 Constitution requires Parliament to make provision

on the application of customary law. Customary Law prohibits killing or

hurting of some particular plants, birds and insects in certain localized

areas only. Examples are mangroves in the Tikina of Vitogo, turtles for

Moala Village in Nadi and sting rays in some areas of Yasawa and the

Manu Tabu forCikobia Island.

2.2 Customary Law is local. Parliament could consider prohibiting intentional

harming of species in local areas where customary prohibition applies.

2.3 Customary Law also requires strict adhesion to non harvesting for

regeneration purposes or for special customary purposes where a limited

prohibition has been placed. Macuata Province has placed prohibition

on fishing in certain sections of its reefs from time to timer. This is also done

in other parts of Fiji. This also applies to trees and not to sections of the

reef only. A taboo for plant life is done by tying a coconut leaf around

the plant prohibited to be cut. Those who see will then ask who had put

the taboo and strict compliance is strictly adhered to such marking.

2.4 Selective harvesting is also the practice. Around the Udu area where

harvest of turtles is a common event, it is taboo to harvest what

everybody knows is non harvestable size. It is also taboo to use harpoon

or spear as turtles are brought up by rope around the neck. It is also

taboo to harvest a turtle before its last eggs are laid.



3.0 THE CROWN FIDUCIARY LAW ERA

3.1 A fiduciary is one who is entrusted with power for a certain beneficiary

which can be detrimental to the beneficiary if such power is not properly

exercised. By entrustment of the power to make laws for the Fiji Islands the

Crown took on the role of custodian of wild life as from 10th October, 1874.

3.2 I am happy to say that the Crown has exercised its duties well in this

regard, except for non proper policing of discharges into marine life areas

like the Suva fishery or the Qawa River and stripping of mangrove nursery

areas for juvenile marine life. By the Fisheries Act it prohibited practices

harmful to marine life and by the Forest Act it created nature reserves

over Crown land or land leased by the Crown.

3.3 Some of these lands have been returned as Crown Schedule A or B lands

to the Fijian people by amendment to the Native Lands Act and Native

Land Trust Act. Some lands known as Native Grants for which the public

purposes of water catchments or other forestry uses have expired will also

go back to native land if the Minister of Lands so prepares a paper for

Cabinet, Cabinet agrees and the Minister declares such land as native.

4.0 THE STATE LAW ERA

4.1 Fiji acceded to the Convention on International Trade on Endangered

Species Wild Fauna and Flora on the 29th day of December, 1997. It

enacted the Endangered and Protected Species Act 2002. Though

according full implementation of its international convention, Fiji failed

dismally in its local obligation to go further and protect our endemic

species from other harmful acts not only to endangered endemic species

but also to their habit. The Act despite its wide ranging name did not do

justice to the threatened and near threatened endemic species of Fiji by

only limiting itself to regulating trade in such species. It might as well have

been called the Trade in Endangered and Protected Species Act.



4.2 Fiji has done well in implementing Article 14 of the Convention on

Biological Diversity (22 May, 1992 Nairobi with Fiji as a member) by

requiring Impact Assessment Reports on new developments. Article 14 of

the Convention requires environmental impact assessment of proposed

projects that are likely to have significant adverse effects on biological

diversity with a view to avoiding or minimizing adverse effects.

4.3 Part 4 of the Environment Management Act 2005 deals with Environmental

impact Assessment. Section 27 of the Act requires approving authorities

to examine development proposal received by it and determine whether

such proposal is likely to cause significant environmental or resource

management impact.

4.4 Fiji is either a very lazy country or a stickier for achieving its international

obligations and no more. The State could have done more for endemic

species in 2002 by the Endangered and Protected Species Act, it only

dealt with trade. This was to satisfy the Convention on International Trade

on Endangered Species Wild Fauna and Flora and no more.

4.5 When it could have extended environmental audit to classification of

endangered species, it only requires environmental audit in dollar terms

by section 22 of the Environment Management Act. Rater then extend

ElA's to specifically cover existing projects rather than just proposed

projects, ElA's are only required for proposed projects. Never mind the

smell of Qawa River in Labasa or the loss of mangroves in Suva or Nadi

Sea no longer safe for swimming according to WHO standards for the

choliform count recently found in it.

4.6 It may be that we strictly read international conventions and follow the

letter rather than the spirit and intent.



5.0 THE FUTURE ERA

5.1 Fiji has global, regional and local obligations to conservation of wildlife. It

must not rely on ancillary Acts like the Forest Act or Fisheries Act or the

Endangered and Protected Species Act or the Environment Management

Act. It must be honest with itself and pass a Wildlife Conservation Act.

5.2 Taiwan did this on the 23rd day of June, 1989 by enacting the Wildlife

Conservation Law. I do not see how Fiji cannot do likewise. The

Taiwanese Act defines wildlife, provides for classification, an Advisory

Committee and a Research Institute to conduct Wildlife Surveys.

5.3 Such audits would localize studies of Wildlife rather than rely on offshore

audits. One such audit by the Mammal Section at the Australian Museum

on Bats in Fiji found that the Polynesian Sheath-tailed bat has declined in

last sixty years. Its findings was that the species was endangered and

recommended that remaining colonies should be protected.

5.4 Classification of Wildlife has its advantages. The United States

Endangered Species Act lists wildlife into endangered, threatened and

delisted species. The World Conservation Union has its listings as extinct,

extinct in the wild, critically endangered, endangered, vulnerable and

least concern.

5.5 There has been some criticisms that classifying a species as endangered

only increases its value. If is like the water diamond dichotomy. Water is

plenty and more value but less value than diamond because diamond is

rare. However, the US Endangered Species Act shows that 93% of listed

species have a recovery and stable population. Listings in an Act must

not only be a list but provide positive acts of conservation.



5.6 Some wildlife are migratory and a Conservation Act must list schedule of

Countries that Fiji has joint species protection convention with very much

like what we have in the Reciprocal Enforcement of Judgments Act Cap.

39.

5.7 A particular bird is of interest here. It is what Fijians call the "dilio". We

Fijians have a saying "Kunekune Vakayaloka ni Dilio (Like finding a Dilio

egg.) One can never find a Dilio egg. I never understood the source of

this saying until this year when a cousin Methodist Minister said that a

Conservationist had told him that Dilios lay eggs in Alaska. That was news

to me. A Wildlife Conservation Act must have educational role played by

the Research Institute because of the studies and findings

expected of that Institute, Taiwan does this under Article 6 of its

Conservation Law.
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5.8 The United States had a Migrating Bird Treaty Act in 1918 for protection of

birds migrating between the United States and Canada. We need

provision for such treaties with far away countries like Alaska for our little

Dilio birds, and likewise for shared endemic species within the Pacific

Region. For example the red-headed parrot finch is found in Fiji and

Samoa. There should be collaboration between these two Regional

Countries for this endemic species,

5.9 Apart from nation to nation conventions for certain species consideration

must also be had far regional stock. Fourteen African governments

entered into the SADC Protocol on Wildlife Conservation and Law

Enforcement. A Pacific Regional Protocol on Wildlife Conservation and

Law Enforcement would be most welcome and direct rather than just

directing attention to the dollar in the commercial Regional tuna stock.

The attention in Conservation Law is not so much the dollar as found in the

Environment Management Act audits, but the preservation and

regeneration of existing genetic pools for future generations.

5.10 Conservation Law therefore recognises that the world have gone through

five extinction events and are now into our sixth o^ne sometimes known as

the Holocene extinction event. For myself the extinction of species that

have the folklore of my people attached to it is a hard pill to swallow. I

mention two.

5.11 On the island of Cikobia a web bed feet sea faring bird called the Manu

Tabu nests in trees to the Western tip of the island. An adult bird nests with

its elderly parents and children. Every day it travels long distance and on

the way back home it has to run the gauntlet of Manumanu ni Cagi (Wind

Birds) that have no webbed feet and once they spot a Manu Tabu with

fish catch in its mouth on the way home, they chase the Manu Tabu to

disgorge its catch. Many on aerial battle is fought in the Manu Tabu's

attempt to get home. Hence the saying "Mai na were ga ki Bure" [From

the workplace to the family), not to the Manu ni Cagi's who may try and
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get us to disgorge our pay cheques before we get home. Such is the

Manu Tabu Law of my people.

5.12 Another has to do with the folklore of Taveuni settled after one of our

people who called the island after himself and his father, being Tave and

Uni. On this island was found two brothers who were sons of a prominent

chief. The mother favored the younger to become the Chief after the

demise of their father. So it was done. The elder went up to the hills of

Uluiqlau. There he cried, for to oppose his younger brother would mean

war for his people.

5.13 Two women of Vuna saw him crying in the hills. They tried to comfort him

and feed him. He refused to be fed untii he died. So came the saying

"Tagi mo ucuya ga" (Cry to be like it or people first, persona! agenda

later) An endemic plant in the hills of Uluiqalau in spotting little drops of

what looks like fears in the ever incessant rain of Taveuni came to be

called after this catastrophic event. If is now called in short form as

Tagimaucia. It is said when the Tagimaucia Law is breached, people

suffer.

6.0 CONTROVERSIAL AREAS IN CONSERVATION LAW

6.1 There are four areas that are controversial in conservation law. These are;

(i) criteria for placing a species on the endangered list,

(ii) criteria for removing a species from the list once its population has

recovered,

(iii) whether a restriction on land development constitute a "taking" of

land by government,



[iv) whether private landowners should be compensated for the loss of

use of their land if their land is found io contain an endangered

species or habitat of an endangered species.

6.2 The first two is simple. Leave it to the experts to decide. That is why

conservation law has an advisory body of experts and on audit

mechanism to deal with it. In Fiji the Peregrine Falcon is on the

endangered list. But how about the Banded Rails that have been

exterminated from Viti Levu by the introduced mongoose but found on

some smaller islands? Certainly not a question for lawyers but for habitat

and species auditors.

6.3 The other two issues are simple as they are answered by Section 40 of the

1997 Constitution. Loss of propriety right for public interest has to be

compensated. Property includes an interest in property. A number of

landowners in Nadarivatu wanted to log their forests. They were told that

an exotic species of snake was found there. They were paid by a donor.

6.4 The Conservator of Forests who sidestepped paying compensation for the

Monasavu water catchments only did so because of pressure brought to

bear on Fiji Electricity Authority and Justice Winter only mentioning it in

passing as the landowners and the Authority had signed a settlement, but

this type of non compensation for nature reserves was avoided by the

Crown by restricting such reserves to Crown land or those leased by it.

6.5 Endangered species will not however check the Register of Titles to find

out if a chosen habitat is owned or leased by the State. State lands have

dwindled with return of State Schedule A and B lands. Expiry of public

purpose for Native Grants and the current balancing of public and native

interests on unauthorized taking of land by Colonial powers overseas will

exert pressure on nature reserves contained in the Forest Act.


