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Sea, Boats and the Law - The Implementation of I nternational Maritime Law
in the South Pacific region

Tufuga Fagaloa Tufliga
Regional Maritime Legal Adviser
Regional Maritime Programme
Secretariat of the Pacific Community

INTRODUCTORY REMARKS

It is a privilege and honour to present this paper’ in this auspicious forum and | am grateful to the
organisers for the invitation. My presentation on "Sea, Boats & the Law" will focus on regional
perspective given my line of work at the Regional Maritime Programme (RMP). This paper will
illustrate how RMP manage to translate international regquirements to regional, national standards and
contribute to the national capacity building and economic growth of Pacific Island Countries and
Territories (PICTs)%. This may be seen as an example to progress Fiji and the law at least for the
maritime sector. The question will be asked is to what extent Fiji has progressed especially in terms of
legislations incorporating international maritime requirements as promulgated by IMO/ILO and
including Law of the Sea Convention 1982”. The gist and'the focus of this paper however will be on
the implementation of the international maritime regulatory regime in the region.

Pacific Island countries are maritime states and therefore al matters pertaining to the sea especially as
it affects our daily lives must be taken into account seriously. The sea provides sustenance to people
and possesses potential mineral resources and the Law of the Sea Convention (LOSC) provides an
umbrella legal framework” for states in managing such resources and regulate ocean activities. How
far have Pacific Island countries embrace potential benefits under law of the sea? Kiribati for example
has the largest ocean to manage and can potentially called a "sea power" in the world in terms of
potential ocean resources including fisheries. However, has she realised all such benefits to the
optimum as provided under law of the sea? What about in the case of Fiji? To some small idand states
LOSC is adocument with great promise but too costly to realise such benefits. On the regulatory side
of ocean activities such as shipping PICTs maritime sector will have IM0/1L0 Conventions to
contend with also a huge nomina costs in terms of implementation and enforcement. Shipping
(international and domestic) is vita and an important form of transportation in the region and the
challenges are huge especialy in terms of implementation but it gives opportunities as well in terms
of employment. RMP is tasked amongst other things to ensure its services falls in line with IMO

! This is the revised version of the RMP paper presented to the meeting of its Council of Representatives of
Government Administrations (CRGA) in 2006, Noumea, New Caledonia.

* Pacific Islands Countries and Territories is refer to as members of the Secretariat of the Pacific Community
(SPC) see website: http://wwwvv.spc.int

® The significance of the sea is reflected in the fact that Fiji was the first nation to sign up to the UN Law of The
Sea Convention, when it was adopted in 1982. However, despite being the first country to sign up to UNCLOS,
much is desired in terms of implementation of UNCLOS. Furthermore, there have been considerable
developments in the Law of the Sea since the adoption of UNCLOS in 1982. Fiji's key maritime legislation
namely, the Marine Spaces Act and the Continental Shelf Act must be reviewed and updated as a legal basis for
future negotiations on maritime boundary delimitation.

“ One of the current issues that Fiji is working to meet the deadline of 2009 is preparation of her claims to an
extended continental shelf pursuant to Article 76 of LOSC 1982. See article by Savenaca Banuve, Fiji's Claim
to an extended continental shelf, The Legal Lali, June 2005, pp 17-18. In addition there are ongoing preparatory
work in the delimitation of maritime boundaries with her neighbours such as Tonga, Vanuatu and France
(Wallis and Futuna) with the assistance from SOPAC and Commonwealth Secretariat see
http:www.thecommonweal th.org



requirements, similar regional initiatives or arrangements and thus enhance safe, secure shipping and
cleaner seas within the region.

PURPOSE

This paper provides this meeting a case study of a 'good practice' example from RMP demonstrating
how non-negotiable international conventions / requirements (in the case of maritime from the
International Maritime Organization) can be trandlated into regional and national compliance
standards and quality assurance frameworks that ensure countries and their seafarers both comply
with international conventions and safeguard the seafarers’ ability to contribute to economic growth.

BACKGROUND

The maritime sector is one of the most heavily regulated sectors globally. The International Maritime
Organization (IMO) promulgates global conventions, treaties, agreements and regulations often
without any consideration of how these global instruments would impact small island developing
states such as those in the Pacific islands region.

The implication (and impact) of such compulsory (non-negotiable) conventions promulgated and
administered by the IMO (a United Nations Specialised Agency) in the Pacific Islands countries, a
maritime region with approximately 98 percent of its total area being covered by water, and with
maritime administrations ranging between two to eleven full-time staff in the twenty-two Pacific
island countries and territories is extremely important.

Shipping as we al know is the Pacific's lifeline. As a region of islands, shipping remains the most
important transportation method for goods’. Shipping costs are critical to economic growth.
According to one study doubling shipping costs reduces GDP per capita growth by one-half to one
percent®. Given that most commodities and manufactured goods are transported by ship in the Pacific,
and that much domestic travel is by ship, the cost and quality' of shipping immediately affects the
welfare of the poor as consumers and producers alike. It is generally view that domestic shipping is
essential in the region but in afragile state.

Domestic shipping plays an integral part in linking dispersed (island) communities especially within
Fiji's archipelago of 300 small islands.. In many places coastal transport is the only way to get
products to market. In addition to formal shipping services, informal services provided by small craft
are often the only transport between remote coastal villages and towns where agricultural products can
be consolidated and shipped to processing centres. Domestic services are also critical for the
distribution of imported goods. Inbound freight is typically shipped to transhipment centres and then
distributed using smaller domestic vessels.

Ensuring the provision of adequate, efficient and reliable domestic shipping services is one of the
most difficult and perplexing challenges for Pacific islands countries. In many cases, services of the
quality that are expected by residents of remote idands are not commercially viable; but the delivery
of these services is apolitical, social — and even arguably an economic —- imperative.

> Dometic or coastal shipping is very important in Fiji in terms of communication within its 300 islands

® Radelet and Sachs, 1998,

" One of the common issue in the region isto do with substandard shipping where ship-owners have in most
cases been ineffective in hisher duty to maintain hisher ships seaworthy at al times mainly because of heavy
costs involved in maintaining a generdly aging fleet. This is compounded when maritime administrations have
taken alaxity gpproach in enforcing law. The case of MV Ovdau (2003) in Fiji is an illustrative example. Most
PICTs domestic shipping have similar issues with substandard fleet.



Service is often erratic, and it is not uncommon for services to be suspended for many months. The
ships employed are typically old, poorly maintained and in poor condition; and often unsuitable.
Many vessels in the inter-island shipping fleets fdl below recognised safety standards, and some
country studies have gone so far as to recommend that they should be banned from operating public
services. Nevertheless, the political cost of detaining on safety grounds a ship that provides essential
services to remote communities is high, and this is a step that is rarely taken.

Financial constraints have a severe impact on the quality of domestic shipping services. Small scale
coastal shipping operators have problems in accessing finance for repair and replacement.
Commercia banks do not find the coastal shipping sector an attractive area for lending because of the
high risk and lack of adequate collateral for loans. In some PICTS, its current circumstances where the
shipping sector is locked into a situation where old vessels are replaced by other old vessels and there
are no prospects of reducing the high average age of the fleet

However, it is important to note that maritime sector provides the best example to demonstrate the
adage 'there is no level playing field' because unfortunately with the IMO, it is 'one size fits all,
regardless of whether the country is a super power or a small island state with just over one thousand
people; or whether the national maritime administration has only two people or 30,000 people, they
must all comply with the same convention, they must satisfy the same requirements. There are no
exceptions. Each maritime administration must comply with the same IMO requirement. To not
comply would prevent trading ships from IMO compliant countries to trade with non-compliant
countries. For some Pacific Island countries this can be a matter of survival, especialy for those that
rely on overseas trade for the bulk of their essential goods.

For the Pacific Island countries therefore, 'compliance with IMP_maritime conventions is NOT an
option- it is an imperative'. Against this back ground, the Pecific islands region, and in particular the
Pecific island countries must be commended for their achievement in satisfying the IMO conventions
to date - a pleasant fact that still sees international trade by sea, reaching ail Pacific island countries in
the region. The regional maritime programme of the SPC played a crucial part in this Pacific success
story.

The following sections briefly present the processes that make the Pacific island region, (the first
region in the world) to comply as a region with the IMO STCW-95 Convention to remain on the IMO
'White list' and the International Ship and Port Facility Security (ISPS) Code®.

THE GLOBAL IMO REQUIREMENTS AND IMPLICATIONS FOR NON-COMPLIANCE

The International Maritime Organization (IMO) has sought to regulate international shipping through
the development of international treaties, conventions and codes intended to promote a commercia
level playing-field and provide for uniform application and enforcement of ship and port safety
standards, security requirements, management practices and pollution prevention regulations globally,
since the late 1950s.

Whilst there are many IMO conventions (See Annex 2 to this paper for a more comprehensive list) the
ones of immediate priority to Pacific island states are those relating to Flag States (i.e. countries
where ships are registered); STCW-95 (the International Convention on Standards of Training,
Certification and Watchkeeping for Seafarers 1978 as amended 1995) and the more recently
promulgated International Ship and Port Facility Security (ISPS) Code’.

* Introduced in response to September 31 2001 events in New York and to prevent acts of terrorism using ships
and port facilities.
? See Annexure on IMO Conventions - current status 2007



Flag State countries - Flag States are under increasing pressure to fulfil their obligations under the
United Nations Convention on the Law of the Sea 1982'" and other international maritime
conventions and codes. Ships registered in non-compliant PICTs might face trading restrictions.

IMO White list - All countries need to maintain their IMO While List status (i.e. recognition by the
International Maritime Organization that full and complete effect has been given to STCW-95). Loss
of'white list' status would mean firstly the country would not be recognised for international trading,
but also that seafarers from such countries would not be able to obtain employment on regional or
international ships.

ISPS Code - Growing international concern about terrorism has resulted in the introduction of many
new legal requirements, eg. the International Ship and Port Facility Security (ISPS) Code. Loss of
ISPS Code certification as well as non-compliance with other security related requirements wouid
mean that any vessel trading internationally that calls a a non-compliant PICT port could
subsequently be denied access to other ports. There are aso other maritime security oriented
conventions such as Suppression of Unlawful Acts Convention 1988 (SUA) and subsequent Protocols
2005 in which PICTs must seriously accede to in order to counter threats of terrorism by way of
dealing with offenders promptly with little or no extradition processes'.

Seafarer Qualifications - The IMO requires al seafarers wishing to be employed on vessels that trade
internationally to gain certification from a recognised training provider under STCW-95. Lack of
IMO recognised qualifications under STCW-95 means loss of jobs, which in large numbers means
loss of remittances and reduction in the overall GDP in some countries'?.

The speed with which new rules are planned, proposed and expected to be implemented is a challenge
for al national maritime administrations in the region, whose staff numbers range from two to eleven
and whose budgets are often strained by increasing compliance costs.

WHAT IS THE PACIFIC RESPONSE TO THE GLOBAL IMO REQUIREMENTS IN THE
MARITIME SECTOR?

0] Srategic Engagement at the International level

Only nine (9) Pacific Island countries are members of the IMO™ and can attend and speak at IMO
meetings where policy is determined. Even with their contributions however, the redity is that
decisions on policy and the resulting legal requirements are driven by the larger nations.

SPC negotiated a Memorandum of Understanding (MOU) with the IMO, which provides
opportunities for (i) either party to attend each other's meetings as observers, (U) SPC / RMP to
provide advice / assistance to the IMO member countries from the Pecific during IMO sessions, (iii)
SPC / RMP and IMO to enter into joint activities such as training programmes in the Pacific, (iv) SPC
/ RMP experts to be considered for international auditing roles for STCW-95 compliance under IMO
and (v) SPC to have a direct functional link with the IMO system, which had become particularly
important when iooking for clarifications and / or discussing special dispensations for small isand

" For eg. Article 94 for states to have effective control on adminisirative, technical and socia matters over ships
flying its flag: Article 217 - for flag sates to enforce international standards to ensure compliance with
international standards for prevention, reduction and control of marine pollution by ships.

» Hiji and other PICTs are non party to SUA Convention and its subsequent Protocols 2005. See attached matrix
on the gtatus of IMO Conventions in the region.

'~ Kiribati and Tuvalu seafarers contribute substantial monies to their countries economy through their
remittances.

" Cook Idands membership application is currently waiting for a 2/3 mgjority vote by the IMO Assembly.



states. Through this process, the IMO has acknowledged SPC as their key partner in dealing with
compliance matters for pacific island countries.

SPC / RMP has aso strategically engaged and are working closely with the Unites States Coast Guard
(USCG)*™, the Australian Maritime Safety Authority (AMSA) as well as their Department of
Transport and Regional Services (DOTARS) and Maritime New Zealand (MNZ) - with dl three
parties having access as "observers' to maritime audits conducted by trained and qualified Pacific
Island auditors who are monitored by the ‘audit subcommittee' established in the Pecific by the
Pacific Islands Maritime Association (PacMA) and managed by the RMP.

The RMP has also reached out to many overseas countries whose private sector companies run
international shipping that have traditionally recruited seafarers from the Pecific to consider
increasing quotas for Pecific island seafarers as well as to provide 'training slots' for Pacific idand
seafarers at the officer level to gain 'sea-time' exposure - a compulsory requirement for training in the
maritime sector.

One off-shoot of the successful implementation of the ISPS Code in the Pacific and of the 'regional
auditing regime' " isthat RMP is receiving requests from other countries and regions around the globe
wishing both to observe the way that RMP does business through a regional approach to ensure
compliance, as well as that we share with them our mechanisms and procedures that they might study
and if need be adapt it to their own requirements.

This vote of confidence in the system now in place for the Pacific maritime sector is also further
vindicated by the level of comfort the USCG, DOTARS and MNZ expressed with the system, noting
that the rigorous audit requirements for the Pacific compliance regime are in fact of a higher standard
then check systems many developed countries have in place for their own ports.

(i) Strategic Engagement at the Regional level — trandlating international requirements to
regional standards and processes to enhance compliance

RMP identified very early on that the maritime sector was one area where regional back-stopping of
national maritime administrations and maritime training institutions was paramount. The focus of the
RMP in this area has been to be more strategic, and help create an environment that was conducive to
better cooperation and collaboration between the various maritime institutions and administrations in
the region as well as being comfortable with the support role they receive from the RMP. The
following examples will illustrate importance of such initiatives:

(@ Development of IMO / STCW-95 and ISPS Code compliant Model Legislation for
individual PICTs to adapt /adopt

A four-volume loose-leaf compendium of generic model maritime law and regulations was developed
by the RMP for individual states to either adopt or adapt to suit their particular requirements. These
volumes comprised

Volume 1 Maritime Administration - 12 chapters;
Volume 2 Vessel Safety - 15 chapters;

" SPC/RMP and representatives from PICTs maritime administrations and maritime enforcement units are
mesting with the United States Coast Guard (USCG) in Honolulu, Hawaii, from 26 to 30 November 2007 on
collaborative efforts to enhance Search and Rescue (SAR). SPC/RMP is funding participation of PICTs. And
one of the objectives in that meeting will be to formulate some form of amultilatera MOU to enhance
cooperation within the region on al matters pertaining to Search and Rescue.

" Audit is a useful mechanism to effectively implement and enforce international standards on &l mgor players
in the maritime sector (especialy maritime administrations and ports in the region).



Volume 3 Marine Pollution - 4 chapters; and

Volume 4 Ports - 7 chapters.

Maritime Lega Assistance continues to be provided to PICTs to adapt the model to suit their
respective local policy environments. These generic maritime legislations were developed through
subsequent iterations through works in one idand country which more than likely suitable to other
Pacific Island countries. Fiji, through Fiji Islands Maritime and Safety Administration (FIMSA)* has
been given copies of generic legislations. These model legislations would also develop and enhance
the harmonisation process of laws in the region. The work on maritime legislation is currently limited
to the Forum idand members of the SPC on the understanding that Pacific Idand territories are
governed by legislation of their respective federal/metropolitan governments, i.e. France. United
Kingdom and the United States of America.

The programme had also developed additional tools such as "Instructions to Assessors’, "Instructions
to Registrars’ and "Instructions to Surveyors' and these have been incorporated into the Pecific
Islands Maritime Legislation and Regulations (PEMLAR) '

A magor constraint in the area of maritime law is however to do with the enactment process in
individual PICTs which is currently very low, due to prioritisation'® and resources issues at national
level.

At the regiona level, RMP continues to offer a maritime legal advisory service through the Pacific
International Maritime Law Association (PIMLA) and provides assistance with legal drafting of
maritime legislation as a centralised service to the region. PIMLA™ is also used as a regional "think
tank" for maritime law issues in the Pacific. One of the ideas now promoted by PIMLA is the
introduction of "second tier rules" under the principal legislation whereby the Chief Executive Officer
in consultation with his/her line Minister can sign off on "'maritime rules"*’ without being taken to
cabinet or Parliament. This is hoped to expedite accession to relevant IMO Conventions, however in
most PICTs there needs to be some amendments to the constitution and the principal legislation so as
to permit such mechanism.

(h) Development of an IMO / STCW-95 compliant Standardised Maritime Curricula for all
PIC Maritime Training Institutions to adopt and implement

The Pacific region has thirteen maritime training institutions (MTIs), eleven of these being in the
Pacific. The firgt task undertaken by the RMP was to revise and standardise the training curricula
being delivered in al MTIs to ensure it complied with the STCW-95 convention. The initial focus for
the curricula development was on the Ratings. Australian Maritime College (AMC) was contracted
by the SPC to undertake this task. Graduates from MTIs since 2000 have STCW-95 compliant
qualifications as a result of this work.

%1t has been noted that FIMSA as Reorganised Entity will need to review the Marine Act 1986 in order to
accommodate update standards as stipulated under IMO Conventions

¥ Such instructions will help improve standards as used by maritime regulators

18 Some PICTSs, maritime sector issues is not a priority as there are competing interests at the national level.
However, the Pacific Maritime Ministers Communique, April 2007 in Apia highlighted the importance of
maritime sector.

Y PIMLA is aregiond entity registered in 2006 under Fiji lav (Charitable Trust Act 1967) and it hed made a
resolution that chairperson for the time being has to be a nationd from Hiji for easy and effective adminigtration.
The firg Chair was Mr Kiniviliame Keteca who has resigned in January 2007 due to his promotion to the bench
asaMagigrate, So Ms Silipa Kubuabola, Legd Manager for FHRCA is the Chair until AGM in 2008.

20 Maritime New Zealand had been using maritime rules for sometime now and is working effectively.



Curricula development and training for cadets and officers was done differently. Many of the MTls
did not have the initial capacity to train to cadet or officer level. RMP contracted the New Zealand
Maritime School (NZMS) to both develop and run the maritime officer training programme over a
number of years. This training was conducted both in New Zealand as weli as in each Pacific Idand
country using a portable bridge simulator that had been acquired by the programme to facilitate
officer-level training in the island countries. It was a requirement under this training that NZM S built
the capacity of instructors from other maritime training institutions in the region when they delivered
training programmes.

MTIs were initially oniy responsible for dl the training for ratings and able-seamen categories.
However, as a result of the success in the capacity building component of the training provided
through the NZMS, as well as the mentoring and tutor exchange programmes between some of the
MTIs, the capacity of most MTIs has increased to the extent that some are now providing training at
the lower officer levels, class 6, 5 and a few to class 4 and 3. The PNG Maritime College in Madang
is currently the only MTI in the commonwealth Pecific that can train officers up to Class 1 at this
point. As the numbers for this level of training are still few, Australia and New Zealand provide the
venue for some of the officer training at this level.

Overal over the past five years, atotal of approximately 6,603 seafarers have undergone STCW-95
upgrade training assisted by the RMP and graduated from various MTIs throughout the region, 4,310
being ratings and 2,293 being at the officer level (120 at class 1 and 2; 377 at class 3; and 1,796 at
class 4 and 5). The participation of women in all RMP training is encouraged including the entry of
women into the maritime industry. STCW-F (STCW for Fishing Vessel Personnel 1995) is yet to
come into force but it does contain a resolution to promote the participation of women in the fishing
industry as part of the IMO plan for the integration of women in the maritime sector. It aims to
achieve equal access for men and women to maritime training and to employment on board fishing
vessels,

In addition to the seafarer training, RMP aso provides training for maritime administrators, maritime
lawyers, port operators as well as MTI management in a wide range of areas including administration,
management, planning, business development, safety and review and drafting of new updated laws.

Social responsibility is an important area to be addressed with seafarers and their families. This
includes issues dealing with alcohol, violence and transmission of diseases including sexually
transmitted infections (STIs) such as HIV/AIDS. RMP collaborates with other programmes within
SPC that relate directly to these areas (such as the Pacific Women's Bureau and the Public Health
Programme) and with appropriate government and non-government programmes across the region to
try and address such challenges, "Social responsibility” modules have also been developed and
included in the curricula developed for the various MTIs.

(© Fostering Regional / National ownership through involvement in the establishment
and implementation of regional standards - establishing systemsfor compliance audits.

Whilst the RMP grew from a staffing complement of three to now ten over the past few years, the
increasing demand for an expanding role in the maritime sector necessitated a different way of
working that emphasised the need for national and regional ownership of compliance mechanisms.
Effective partnership between all maritime administrations and MTIs was essential. A regional
approach involving the pooling of resources supported by targeted capacity building of key people in
the participating PICs provided the best way forward in addressing compliance in the region. This was
achieved with the establishment of the Pacific Islands Maritime Association? (PacMA).

2 PoMA is a0 registered under Charitable Trust Act in Fiji.



