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Introduction

Some of you will have heard be speak before, or will have read an article of mine, on
the urgent need for electoral reform in Fiji. To you, the basic content of this paper will not
come as something new. Even so, Fiji’s political circumstances at the moment give the topic
special relevance and bite. 1 do not expect this audience to have uniform views on the 2006
coup or on the best way forward now. But I do put to you the proposition that if that way
forward includes democracy (which it surely does), electoral reform is essential. What’s
more, such reform should take place before the elections scheduled (imprudently) for March
2009.

Why is electoral reform so urgent? The topic of this session, Making Votes Count,
gets to the heart of the issue. Why are elections important for a democracy? Because
democracy is viewed as “government of the people, by the people, for the people”. Since the
presumption is that such a people’s government will be conducted through representatives,
not directly, there needs to be a process for selecting those representatives. Hence elections.
As the Universal Declaration of Human Rights says:

“The will of the people shall be the basis of the authority of government; this will

shall be expressed in periodic and genuine elections which shall be by universal

and equal suffrage and shall be held by secret vote or by equivalent free voting
procedures.” Article 21 (3) — (underlining added).

The “will of the people™ is clearly crucial for a genuine democracy. To achieve that
will, the people’s votes must be made to count. In practice, Fiji’s voting system, the
Alternative Vote (AV), has prevented a lot of people’s votes from truly counting. We shall
first look at the question of invalid votes, which clearly do not count, and then go on to
consider the astounding fact that a large number of valid votes too do not in practice count.

Invalid Votes

The percentage of invalid votes recorded under the AV system in Fiji is far too high -
well over acceptable international standards. The approximate figures are: 9% in 1999, 12%
in 2001, and again 9% in 2006. The credibility of any election is surely suspect when this
many people, who tried to vote, have their voice disallowed. It is moreover quite alarming
that in spite of the seriousness of this problem in our present AV system, no practical solution
for it ever emanated from parliament or the electoral authorities. There had been talk of
modifying the ballot paper (and I had made proposals myself to this effect) but, to my
knowledge, no clear exposition of what changes were intended and what their implications
would be, ever came into public debate.

The Pacific Forum’s Independent Assessment team, which compiled its report in May
2007, suggested that increasing the powers of Returning Officers to interpret voters’
intentions would help reduce the number of invalid votes: “The voter’s clear intention must
be reinstated as the overriding test as to whether a vote is valid or invalid” (p 12, no 47).
Good though the suggestion is, it would have minimal effect on the invalidity rate. This is
because 90% of invalid votes are invalid because of a single tick below the line. A Returning
Officer cannot declare such votes valid, because the intention of the voter in such cases is
absolutely unclear. Are such votes an acceptance of a party’s set of preferences, or are they a




vote for a particular candidate only? Though the latter is probably correct in most cases, it
cannot be declared as in any way a “clear intention”.

Furthermore, this issue has been before the courts. The situation in Fiji now, because
of the Supreme Court ruling, is that Returning Officers are not free to interpret such votes as
valid. There would need to be a law change about validity.

Even changing the form of the ballot paper, spoken of earlier, would need to proceed
carefully. There is no time here to go into detail, but such changes would require wide
discussion and would mean changing voter-education materials.

On the other hand, the ballot paper could be left alone and it could be decided instead
to embark on a very comprehensive voter-education program. But that would be very
consumptive of man-power and most expensive. If voter-education programs to date have
had so little effect on the invalidity rate, what reason is there to expect that even such a wider
effort would yield much success? And why go to such great trouble if the whole electoral
system is going to be changed soon anyway — which seems most probable — and different
voter-education programs will then be required?

The invalidity rate in the present AV system is a serious problem, and there are no
easy answers to it. In fact the easiest and most appealing solution for making these votes
count is to simply drop the AV system and select a simpler one where the problem will not
arise. That is the position I wish to advocate here. But there are other compelling reasons for
getting rid of the AV system which make this idea even more attractive.

Free and Fair Elections

We speak of “free and fair elections”. Foreign governments too use this phrase as
being in their aspirations for Fiji. Considering this rhetoric, one would have thought that
some of these governments might have made a reasonable effort to acquaint themselves with
the situation regarding “free and fair elections” in Fiji. Particularly noteworthy is the fact that,
contrary to popular (and media) perception, the European Union Electoral Observer Mission
did not declare that the 2006 elections were “free and fair” but did question whether the
present (AV) electoral system is suitable in Fiji’s context (EUEOM 2006: 21 & 24). The EU
has sought and received a commitment from Fiji to hold “free and fair” elections in 2009. To
be consistent with the findings of its own Observer Mission and to be logically coherent, the
EU needs to support efforts to reform — and probably change entirely — Fiji’s electoral
system. It is quite absurd for the EU, the Pacific Forum or indeed other countries to call for
“free and fair elections™ in Fiji, but then insist on following the processes of the 1997
Constitution which are simply not “free and fair”.

Let me declare quite forthrightly here that under the 1997 Constitution, free and
fair elections are quite impossible. The Constitution directly contributes to this situation as
follows:

1) The Alternative Vote and single-member constituencies have been written into it.
There had been little real experience of the use of the AV system in divided societies
in 1997. For the Constitution-makers to presume that AV would do the trick for Fiji,
and to consequently tie it into the Constitution making change difficult, was a very
unwise decision. AV has not just proven itself unsuitable to Fiji, but as decidedly
unfair (see below). It has not provided results that are in accord with the “will of the
people™ (see the earlier quote from the Universal Declaration of Human Rights) and
thus denied the country genuine parliamentary representation.

2) The Constitution also violates the Universal Declaration of Human Rights article
requiring “genuine elections which shall be by universal and equal suffrage™ (see
again the earlier quote). The Constitution sets up constituencies which are far from
equal. For example, in the Fijian communal constituencies of the 2006 elections, there
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