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ACCOUNTABLE JUDGING

John Connors'

“Judging is a profession. Like any other profession, service of the community is the chief
purpose of the profession but the service is of a special kind. Judging serves the
community in two ways: by doing justice according to law in each case and by
maintaining the rule of law in the community at large. Judging is a complex function
calling for legal competence, experience of the human condition, & capacity to hear, a
humanity to learn and the firmness of mind to reach and to adhere to a just conclusion.
These are demanding qualifications and they can be satisfied only by judges who adhere

to high standards of professional practice.””

Dicey} identified three principles which together establish the Rule of Law:
1. the absolute supremacy or predominance of regular law as opposed to the
mnfluence of arbitrary power;
2. equality before the law or the equal subjection of all classes to the ordinary law of

the land administered by the ordinary courts; and

L

the law of the constitution is a consequence of the rights of individuals ass defined
and enforced by the courts.

The Rule of Law nowadays has a range of meanings which have been expanded and
expressed in many different ways. The Rule of Law does not mean the law of the ruler;
or, indeed, the rule of the lawyer and the law is not to become the play thing of the

powerful.

Nicholas Cowdery” in his paper titled “Lawyers and the Rule of Law™ set forth twelve
requirements which commentators have deduced to be met before it can be said the Rule

of Law 1s truly in operation in any jurisdiction. These are:

! Commissioner, Commission of Inguiry into the Magistrates Court in Fiji; Former Judge of the High Court
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? Sir Gerard Brennan in his foreword to Judicial Ethics in Australia by Justice J.B Thomas, 2™ ed 1996
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1. There must be laws prohibiting and protecting against private violence and
coercion, general lawlessness and anarchy.

2. The government must be bound (as far as possible) by the same law that bind the
individual.

3. The law must possess characteristics of certainty, generality and equality.
Certainty requires that the law be prospective, open, clear and relatively stable.
Laws must be of a general application to all subjects. They must apply equally to
all.

4. The law must be and remain reasonably in accordance with the informed public
opinion and general social values and there must be some mechanism (formal or
informal) for ensuring that.

5. There must be institutions and procedures that are capable of speedily enforcing
the laws.

6. There must be effective procedures and institutions to ensure that government
action is also in accordance with the law,

7. There must be an independent judiciary, so that it may be relied upon to apply the
law.

8. A system of legal representation is required, preferably by an organised and
independent legal profession.

9. The principles of “natural justice” (or procedural fairness) must be observed in all
hearings.

10. The courts must be accessible, without long delays and high costs.

11. Enforcement of the law must be impartial and honest.

12. There must be enlightened public opinion — a public spirit or attitude favouring

the application of these propositions.

Fundamental to these principles is the integrity of the court system which is dependant on
the ethics of judges and their supervision by the public through an open court system and

appropriate disciplinary mechanisms.
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The fundamental plank of judicial ethics is intellectual honesty, it is critical to the
function of a judge. As the decision maker the judge will be required to make

determinations of fact and law.

In determining issues of fact - “a judge cannot approach this task of making findings as
to what on the balance of probabilities is shown to have actually happened by adopting
the process of unfairly giving inappropriate or undue weight to certain particular facts
and by inappropriately giving too little weight to other facts. This is not a situation in
which the judge can act as if he or she was entitled to move the cards around the card
table selecting whatever pattern the judge might find the easiest to select without any
form of constraint. The task is rather one of a principled approach using reason to reach

the finding.”®

“Judging 1s a lonely life. When the evidence is heard and the argument is over, when the
books have been read, we come to the point of judgment. No conscience other than the
judge’s own can be the guide. No pen but the judge’s own can write the reasons for
decision or sketch the summing up. No expression or satisfaction can satisfy the judge

unless the judge’s own standards be satisfied.”

Closely following upon intellectual honesty in the hierarchy of importance is the need for
open justice. The general rule in all common law countries is that proceedings be heard in
open court with the public having the right to be in attendance. Unfortunately in this
country the Rules of the High Court still enable matters to be dealt with “in chambers” in
the absence of the public and even more regrettably judges in this country go along with
these secret hearings rather than dealing with the matters in open court as the rules enable

them to do.
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