ACCOUNTABLE JUDGING: A PRIVATE PRACTITIONERS
PERSPECTIVE

The Hon. Sir Anthony Mason A.C. KBE in the introduction of his essay on
“The Nature of the Judicial Process and Judicial Decision — Making” wrote
“Discussion of the nature of the judicial function and judicial decision
making must account not only of the various aspects of judicial decision —
making but also of the purposes which the judgment serves. The
judgment decides the case and informs the parties, their legal
representatives, the legal communities and the public the issues for
determination and of the reasons for the decision. One purpose is to
satisfy the parties to the dispute and the general public justice has been

done and seen to be done (Grollo v Palmer (1995) 184 CLR 348 at 394

per Gummow J).

Apart from any other reason, the requirements of natural justice oblige the
judge to respond in the judgment to arguments advanced by the parties.
The judge’s obligation to give reasons for the decision extends to all the
reasons, which lead to the decision.

In an era of opinion and transparency, it is imperative that the judgment
exhibits fully the process of reasoning. The modern insistence on
openness and transparency is entirely consistent with the traditional public
nature of court proceedings.

Another factor which adds force to the necessity for full exhibition in the
judgment of the reasoning process is the recognition of the importance of
maintaining public confidence in the administration of justice. There is

much to be said for the view that the courts are subject to greater critical



scrutiny by the public than in earlier times. Whether this be so or not, less
than full disclosure of judicial reasoning process is likely to damage public
confidence in the administration of Justice.”

This introduction of Sir Anthony Mason rightfully places emphasis on the
general public right to “accountable judging”.

In this modern era “accountability” is a popular buzzword, which reflects
the public’s interest in holding civil servants, public office holders and
judicial officers responsible for their actions.

In a national survey held in the USA in the year 2006 64 per cent of
Americans trusted the United States Supreme Court to operate in the
interests of the American people (source: The reflections of Missouri Chief
Justice Micheal A. Wolff March 2007 Law Matters column).

It may be in the interest of the powers that be a national survey ought to be
held in Fiji relevant to judicial accountability in Fiji.

In recent times some attacks on the confidence (or lack of it) reposed in
the Fiji Judiciary were made. A certain colleague of mine was reported to
have said “The confidence of lawyers in the judicial system, let alone the
public, is shattered”. It was well published | and three other colleagues
took exception to the pronouncements of such words particularly when the
basis for such a comment was not disclosed. Be that as it may this serves
as a timely reminder that Judges are not immune to public scrutiny and
ought to be transparent and accountable.



It is my belief “accountable judging” is a vested right not only of the litigants

but of each and every citizen.

Section 118 of the Constitution of the Republic of the Fiji Islands
promulgated on the 25™ of July, 1997 provides as follows:-

"The judges of the State are independent of the legislation and executive
branches of government’.

In other words we subscribe to the doctrine of separation of powers. The
judiciary protects the rule of law and ensures against arbitrary action
against the citizen.

Section 118 | have quoted means independence from the executive and
the legislature but not independence from accountability.

indeed an onerous duty is placed upon judges — | am reminded of the
Judicial Oath, which states

‘I A.B. , do swear that | will well and truly
serve the Republic of the Fiji Islands, in the office [ i
will in all things uphold the Constitution and | will do right to all manner of
people in accordance with the laws and usages of the Republic, without

fear or favour, affection or ill will. So help me God!”.

Having reminded ourselves of the citizens right to “accountable judging”
how may this be achieved.






